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Mr Greg Medcraft 

Chairman 

Australian Securities & Investments Commission 

100 Market Street  

Sydney NSW 2000 

 

 

Dear Mr Medcraft, 

 

Retail/Wholesale Client Definition 

- ASIC QFS150  
 

We would like to raise an important issue in relation to ASIC’s view of the 

categorisation of Superannuation Funds – including Self-Managed 

Superannuation Funds (SMSFs) – as Retail Clients under the Corporations Act, and 

seek reconsideration by the Commission of this view.   

 

ASIC’s View – QFS150 

 

In 2004, ASIC stated that in its view all Superannuation Funds (including SMSFs) 

with assets of less than $10 million must always be treated as Retail Clients for 

the purpose of receiving advice1.    

 

This view has caused uncertainty in practice.   We have previously raised this issue 

with the Commission, but the situation – and ASIC’s view – remains unchanged
2
.  

The confusion was acknowledged in Treasury’s 2010 review of the Definitions of 

                                                 
1 ASIC Frequently Asked Question about Financial Services Regulation QFS150 – When financial services are 

provided to a trustee of a superannuation fund, are they provided to a retail client?  Published 25 November 2004 
http://www.asic.gov.au/asic/ASIC.NSF/ASIC+FSR+FAQ+DisplayW?ReadForm&unid=7BDE894D55A75B3BCA
256F56007AEED1  
2 For example, the issue was raised at the 23 March 2006 ASIC/SDIA Liaison Meeting 
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Wholesale and Retail clients in the Act
3
.  For example, it leads to the confusing 

situation where a person who controls $9m of assets in the person’s name or 

through a corporate entity may be classed as a Wholesale client, but if the same 

person held the same $9m of assets in their SMSF, they would have to be taken to 

be a Retail client.  This is clearly an anomalous situation for someone who should 

generally be taken to be financially sophisticated.  

 

Growth of the SMSF Sector 

 

The rapid growth of the SMSF sector over the past decade is well documented, 

and the subject of much financial commentary.  

 

According to figures published by the Australian Tax Office in December 2011
4
, 

during the five years from 30 June 2005 to 30 June 2010, SMSFs were the fastest 

growing sector of the Australian superannuation industry.   

 

During this period: 

• total super assets grew by 60%, and SMSF assets grew by 122% 

• most of the total growth in super assets (46% of the 60%) was attributable 

to SMSFs 

• the total value of SMSF assets grew from $162bn to $387bn, which is 30% 

of total super assets ($1.3tr) 

• the total number of SMSFs grew by 47%, from 289,615 to 425,300, and 

• the total number of SMSF members grew by 46% from 556,666 to 810,450. 

 

No doubt assisted by improved market conditions over the last year, this rapid 

growth has continued. According to the latest Quarterly report issued by the ATO, 

as at March 2013
5:  

• the total value of SMSF assets had risen to $428bn 

• the total number of SMSFs had risen to 503,320, and 

• the total number of SMSF members had risen to 958,095. 

                                                 
3 Treasury Future of Financial Advice: Wholesale and Retail Clients Options Paper January 2011  paragraph 8.2 

page 24 
4 ATO Self-managed super funds: A statistical overview 2009  Published December 2011 
http://www.ato.gov.au/corporate/PrintFriendly.aspx?ms=corporate&menuid=0&doc=/content/00301485.htm&page
=3&H3  
5 ATO Self-managed super fund statistical report – March 2013 

http://www.ato.gov.au/corporate/PrintFriendly.aspx?ms=corporate&menuid=0&doc=/content/00301485.htm&pag

e=3&H3  
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The rapid and continuing growth in SMSFs has been driven by investors taking 

more control of their investments.  This has resulted in a growing pool of 

investors - who had previously left investment decisions to fund managers and 

super funds – who need professional advice.  Accordingly, SMSFs are a key focus 

for our Members.   

 

Legal Advice 

 

Notwithstanding ASIC’s previously expressed view, we are of the view that there 

are good legal arguments that the provision of advice to a SMSF trustee with less 

than $10m in assets will not always involve the provision of advice to a retail 

client.  The main problem with ASIC’s view is that it states that the provision of 

advice to an SMSF trustee will always ‘relate to a superannuation product’ under 

section 761G(6)(b).  As our lawyers, Middletons, state in their advice of 22 March 

2012: 

 

‘…the scope of section 761G(6)(b) may not be as wide as ASIC indicated 

back in 2004 and we are not convinced that the provision of advice to a 

SMSF trustee client about the acquisition of investments (such as securities) 

by the SMSF necessarily relates to a superannuation product.’ 

 

The grounds for Middletons’ view are fully set out in the advice attached.  

 

Accordingly, taking into account the growth of the SMSF sector, the passage of 

time since ASIC published its views in QFS150 in 2004, and strong legal 

arguments, we submit that ASIC should revisit its position, and adopt a view that 

is more consistent with the main Wholesale/Retail client definitions of the Act.  

The most commonly used definitions like the minimum assets or income test
6
 

ought to apply to SMSF trustees as they do to any other client.   

 

Yours sincerely 

 
David W Horsfield 

Managing Director/CEO 

                                                 
6 i.e. minimum $2.5m net assets, or $250,000 income for the past 2 years, certified by an accountant under 
s761G(7)(b) 
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